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STILICTIONS UPON STATE P< [RIN RELATION TO 
PRIVAYE PROFERYY. 


As the law of England, and more especially that part of it 
which relates to the protection of property, was here transplant- 
ed and cherished by the early settlers of America, and their de- 
scendants, it could of course be successfully appealed to, when- 
ever the natural right to property was invaded, and before 
that right was declared to be sacred and inviolable, by the 
written constitutions which were subsequently established. 
The State of Rhode Island affords a precedent, which not only 
supports this position, but which deserves a conspicuous place in 
the constitutional history ofthe country. The Judges who de- 
cided the case which is about to be mentioned, not only afford- 
ed an uncommon example of judicial independence, but their 
decision must be esteemed valuable, as assisting to preserve 
those fuudamental principles of liberty and justice, which finally 
became embodied in the grand written constitution of the Amer- 
ican people. . 

Soon after the establishment of American Independence, and 
some time before the adoption of the Constitution of the United 
States, the General Assembly of the State of Rhode-Island passed 
an act for emitting the sum of 100,000 pounds, lawful money, 
in bills upon land security, which should pass in all kinds of 
business and payments of former contracts, upon par with silver 
and gold. At the session next ensuing, another act was passed, 
subjecting every person who should refuse the bills in payment 
for articles offered for sale, or should make a distinction in value 
8 
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between them and gold and silver, or who should in any manner 
attempt to depreciate them, to a penalty of 100 pounds, lawful 
money; one moiety to the State, and the other to the informer. 
Experience, it seems, soon evinced the inadequacy of this meas- 
ure to the objects in view. And ai a session of the General As- 
sembly, shortly afterwards specially convened by the Governor, 
another act was passed, in addition and in amendment of the 
one last mentioned, wherein it was provided, that the fine of 100 
pounds be varied; and that for the future the fine should not be 
less than six, nor exceed thirty pounds, for the first offence: That 
the complainant should apply to either of the Judges of the Su- 
perior Court, or the Court of Common Pleas within the county, 
and lodge his certain information, which was to issue by the 
Judge according to a form provided. It was then required, that 
the person complained of, come before a Court to be specially 
convened by the Judge, in three days; that the said Court, when 
so convened, should proceed to the trial of said offender, ‘which 
they were authorized to do without any jury, by a majority of 
the Judges present. Three members were sufficient to consti- 
tute a Court; and it was provided, that if the judgment of the 
Court was against the offender, it should be forthwith complied 
with, or that he stand committed to the county jail till sentence 
was performed; and that the said judgment should be final and 
conclusive, and from which there should be no appeal; and that 
no essoin protection, privilege or injunction should be in any 
wise prayed, granted or allowed. The disgrace thrown upon 


the State by thf legislative outrage upon the rights of freemen, 


was fortunately, in a great measure, effaced by the promptitude 
of the Court in declaring it against common right and reason, 
and by the independence and iatrepidity the Court displayed 
when summoned toappear before the Gen. Assembly, to explain 
the reasons of their judgment, In consequence of a supposed 
violation of the aforesaid law,one John Trevett exhibited his com- 
plaints against one John Weeden, to the Hon. Paul Mumford, 
C. J. of the Superior Court, who caused a special court to be 
eonvened. The complaint charged the said Weeden with re- 
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fusing to receive the paper bills of the State in payment for meat 
sold in market; and the defendant took the ground that the law 


was unconstitutional and void. His counsel, General Varnum, 


relied upon the great charter of liberties, aud upon the subse- 
quent corroborating statutes—upon the petition of right im the 
reign of Charles I.—upon the act of habeas corpus in the reign 
of Charles II1.—upon the bil/ of rights delivered by the Lords 
and Commons to the Prince and Princess of Orange—and lastly, 
upon the re-assertion of certain undoubted rights and liberties in 
the act of settlement whereby the crown was limited to the 
House of Hanover. The rights guaranteed by those instru- 
ments, and on those occasions, he maintained, were transferred te 
this country—that they were the fairest inheritance transmitted 
by our ancestors—and that they had continued through all the 
changes of the American government. He then referred to am 
important clause in the charter of King Charles, to the colony of 
Rhode-Island, which is as follows:—‘*That all and every the sub- 
jects of us, our heirs and successors, which are already planted 
and settled within our said colony, which shall hereafter go to 


inhabit within the said colony, and all and every of their chil- 


dren, which have been born there, or on the sea going thither, 


or returning from thence, shall have and enjoy all liberties and 
immunities of free and natural subjects, within any of the do- 


minions of us, our heirs, or successors, to all intents, construc 
tions and purposes whatsoever, as if they, and every ofthem, were 
born within the realm of England.” After thus showing that the 
legislative depdrtment of the State was subject to certain con- 
stitutiona! limits which it was compelled to respect, he eloquente 
ly enquires, ‘‘Have the citizens of this State ever entrusted their 
legislators with the power of altering their constitution? If they 
have, when and where was the solemn meeting of the people for 
that purpose? By what public instrument have they declared it, 
or in what part of their conduct have they betrayed such extray- 
agance and folly? For what have they contended through a long, 
painful and bloody war, but to secure inviolate, and transmit un- 
sullied to posterity, the inestimable privileges they received from 
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their forefathers? Will they suffer the glorious price of all their 
toils to be wrested from them, and lost forever, by the men of 


their own creating? They, who have snatched their liberty from 


the jaws of the British Lion, amidst the thunders of contending 
nations, will they basely surrender it to the administration of a 
year?” This passage well deserves the attention of those citi- 
zens of R. Island who have been taught to believe they have no 
State Constitution, and that their legislature is subject to no con- 
trol. For it must satisfy them, as completely as the Court before 
whom the language was uttered, were satisfied, that the judicial 
power of the State is bound to overrule every legislative viola- 
tion of the first principles of political liberty. In the case before 
them, the Court were unanimous in their opinion—that the in- 
formation was not cognizable.’ 


(') But the proceedings in this memorable affair did not end here. In conse- 
quence of the determination of the Court a summons was issued from both Hous- 
es of Assembly, requiring an immediate attendance of the Judges, ‘‘to render their 
reasons for adjudging an act of the General Assembly, unconstitutional.” In the 
address of the Judges to the General Assembly, upon that occasion, they say, “If 
Judges are not directed by their own understanding, uninfluenced by the opinion 
of others, how can they be said to judge at all? The very act of judging supposes 
aa assent of the mind to the truth or falsehood of a proposition. And ifa decis- 
ion is given contrary to this assent, the judge is guilty of perjury, and ought to 
be rendered infamous. The Judges may err; for error is the lot of humanity, and 
perfection cannot be required of imperfect beings. But the very idea of being 
accountable to the legislature, in matters of opinion, supposes the legislature to 
possess thestandard of perfection. A thought highly derogatory to the attri- 
butes of the Deity!” othe observations of the Judges, succeeded a debate 
among the members, which terminated in a vote, ‘‘ that the Assembly was not 
satisfied with the reasons given by the Judges in support of their judgment.” A 
motion was then made and seconded, for dismissing the Judgesfrom office, dur- 
ing the discussion of which, a memorial was presented by the Judges, praying to 
to be heard by counsel, and foran opportunity to answer certain and specific 
charges, if any such could be brought against them, before any sentence should 
be passed. This (in the language of the memorial) they claimed and demanded 
“as freemen and as officers of the State.” At the eame time, they, with deffer- 
ence, utterly protested against the exercise of any power in the legislature, by a 
summary vote, to deprive them oftheir right toexercise the functions of their 
aforesaid office, without due process of law. The Aseembly after taking the 
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The judicial history of South Carolina affords another prece- 
dent in favor of the principle that the legislative power of the 
American states is restricted by the fundamental principles of 
the English law, even if those principles, had not been incorpor- 
ated and expressly declared in a written constitution. In 1712, 
the legislature of that State passed a law transferring a freehold 
ofan heir at law to a stranger. In 1792, the question came be- 
fore the Superior Court of the State, on an issue directed from 
the Court of Chancery, as to the validity ofthat law. The Court, 
after a full consideration of the subject were clearly of opinion, 
that no title could be claimed under the law, as it was against 
common right and Magna Charter, to take the freehold of one 
man and vest it in another. And on this ground they held, not 
only that the law in question was ipso facto void, but it being 
originally founded in erroneous principles, no length of time 
could give it validity... The same views, it is very evident, were 
entertained by the Circuit Court of the United States, in the 
case of Vanhorne v. Dorrance, (2 Dallas 314) in deciding upon 
the merits of a question somewhat similar. In the case just cit- 
ed, Mr. J. Patterson after alluding to the deference which was 
paid to the rights of private property by the government of Eng- 
land, thought it would be a great stigma upon American legisla- 


tion if an equal regard should not be paid in this country, “ sur- 


rounded as we are’’ (to adopt his precise language) ‘‘ by a blaze 
of political illumination.” 

Such, however, has been the predeliction of the people of the 
United States, for the rules which were thus early engrafted into 
the constitution of England, for the protection of private proper- 
ty, and such their solicitude to perpetuate them here,that we find 
them solemnly promulgated—first, in the Bills of Right of the 
original States, and afterwards, in al] the State Constitutions. In 


opinion of the Attorney General and other professional gentlemen finally voted to 
discharge the Judges from any further attendance. Thus ended an important 


controversy, and thus triumphant was the judicial power in a contest with legis- 
lative usurpation. 


'Bowman v. Middleton, 1 Bay’s. Rep. 252. 
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R. Island, it is true, there never has been any other written State 
Constitution than the original charter of King Charles. But it 
is nevertheless expressly provided by the Bill of Rights of that 


State, “That the right of the people to be secure in their persons, 


papers and possessions shall not be violated.”” And the written 
Constitution of the United States, which was obviously intended 
by the people, to restrain State Legislatures within the acknowl- 
edged principles of justice and the established maxims of the 
English law is peculiar for its explicit provisions in favor of the 
right now under consideration. One of these provisions is, that 
“No State shall pass any law impairing the obligation of con- 
tracts.” Another is, that ‘‘No person shall be deprived of life, 
liberty, or property without due process of law.” Another is, 
that ‘‘Private property shall not be taken.for public use without 
just compensation.”’ Another is, that ‘‘The right of the people 
to be secure in their persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be violated.” Every 
law of a State, which is contrary to the letter or spirit of the above 
constitutional provisions is of course void; for these provisions 
have established a law superior and paramountto any that can 
be made by the representatives of a State. This overruling char- 
acter of a written constitution was maintained by the State Court 
of South Carolina,in the case of Lindsay v. the Charleston Com- 
missioners. (2 Bay’s Rep. 38.) The Judges,in that case, claim- 
ed to be administrators of the public will,as expressed in the con- 
stitution, which was paramount, they held, to the will of the rep- 
resentatives expressed in the law. In the case which involved 
a territorial controversy between the States of Connecticut and 
Pennsylvania (Vanhorne v. Dorrance,2 Dallas 304)—which 
came before a Circuit Court of the United States, in 1795, Mr. 
J. Paterson observed, that ““The Constitution was a form of gov- 
ernment delineated by the mighty hand ofthe people, in which 
certain first principles of fundamental laws were established.” — 
And he considered legislative bodies to be “creatures of the con- 
stitution” —that ‘‘they owed their existence to the constitution, 
and derived their powers from it’—that the constitution was 
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“their commission’’—and that ‘‘hence all their acts must be con- 
formable to it.” In 1803, the power and duty of the judiciary 
to disregard an unconstitutional act of a State, received an elab- 


orate and interesting discussion from the present venerable Chief 
Justice of the Supreme Court of the United States, in the case 
of Marbury v. Madison. (1 Cranch, 137.) ‘The province and 


duty of the judicial department, he said, was to say—‘‘W hat the 
law is,” and if two laws conflict with each other, to decide on 
the operation of each. And ifthe constitution, he inquired, was 
superior to an act of the legislature, how could the Court close 
their eyes, on the constitution, and see only the law. This case 
has been considered as establishing one of the most interesting 
points in favor of the security of property in this country, that 
has ever been determined.’ 

The quesiion, whether a legislative act, repugnant to the con- 
stitution, can become a law, the C. Justice, in the case just cit- 
ed, considered to be more deeply interesting to the United States 
than it was intricate; and that it was only necessary to recognize 
certain principles, supposed to have been long and well estab- 
lished, to decide it. ‘The government of the United States, he 
took to be a government organized by the original and supreme 
will of the people, who had assigned to the different departments 
their respective powers. That the powers of the legislative de- 
partment were defined and limited, and that those limits might 
not be mistaken or forgotten, the constitution was written.— 
The distinction between a government with limited and unlimit- 
ed powers, he thought, would be abolished, if those limits did not 
confine the persons on whom they are imposed. And he viewed 
it as a proposition too plain to be contested—that the constitu- 
tion controlled every legislative act repugnant to it, and that the 
legislature could not alter the constitution. It was emphatically, 
he said, the province and duty of the judicial department, to say 
what the law is—that if two laws conflict with each other, the 
Courts must decide on the operation of each—and also, if a law 


1 Vid. 1 Kent's Com. 425. 





66 LAW INTELLIGENCER. 


be in opposition to the constitution, and if both apply toa particu- 
lar case, the Court must either decide conformably to the law, 
disregarding the constitution, or conformably to the constitution, 
disregarding the law. This he took to be the very essence of ju- 
dicial duty. If then, he said, the constitution is to be regarded, 
and that is superior to any ordinary act of the legislature, the 
former and not the latter, must govern the case to which they 
both apply. He also alluded to the oath of office imposed on the 
Judges by the legislature, as completely demonstrative of the leg- 
islative sentiment on the subject, and inquired, why does the 
Judge swear to discharge his duties agreeably to the constitution, 
if that constitution forms no rule for his government? If the con- 
stitution was not to be referred to, after the taking of this oath, 
he thought it would be worsethan solemn mockery to prescribe 
it, because to take it, was equally a crime. The particular phra- 
seology of the United States constitution, confirmed, in his 
opinioa, and strengthened the principle, which was supposed to 
be essential to all written constitutions—viz. that a law repugnant 
to the constitution is void, and that Courts, as well as other 
departments, were bound by that instrument. 


a 


LAW OF COPY RIGHT. 


* 

Ir there is any single species of property which merits greater 
protection from the laws of the country than any other, it is Liter- 
ary property, because it is from this that society derives the most 
extensive benefit. And if there is any particular description of 
theft which reflects, in the estimation of men generally, more dis- 
honour and disgrace upon him, who commits it, than any other, 
it is that which consists in deliberately seizing the productions 
of mental fertility and cultivation to the loss and injury of the au- 
thor. Literary property is fairly reducible to the title acquired 
by occupancy, which Mr. Locke, and many others, considered 
to be founded on the personal labour of the occupant. When a 
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man, says Blackstone (2 Bla. Com. 405) ‘“‘by the exertion of his 
rational powers has produced an original work, he seems to have 
clearly a right to dispose of that identical work as he pleases, and 
any attempt to vary the disposition he has made of it, appears to 
be an invasion of that right.” The Roman law adjudged, that 
if one man wrote any thing on the paper or parchment ofanother 
the writing should belong tothe owner of the blank materials;— 
meaning thereby the mechanical operation of writing; for in 
works of genius and invention, as in painting on another man’s 
canvas, the same law gave the canvasto the painter. (Inst. 
2. 1. 33. 34.) As to any other property in works of the under- 
standing, the Roman law is silent; though the sale of literary 
copies, for the purpose of recital or multiplication is as ancient as 
the times of Terence, Martial, and Statius. (Vid. 2 Bla. Com. 
407 who refers to Juv. VII. 83.) No less than eight of the twelve 
Judges of England were of opinion that literary property was al- 
lowed and perpetuated by the common law. But six of these 
Judges held, that the enjoyment of it was abridged by the statute 
ofQueen Anne, and that all remedy for the violation of it was ta- 
ken away after the expiration of the terms specified in the act ; 
and the final judgment of the House of Lords was conformable 
to that opinion. (4 Burr. 2303.) The determination that the 
right of the author did not extend beyond the limits prescribed 
by the aforesaid statute, it should be remarked, was contrary to 
the opinions of Lord Mansfield and Sir Wm. Blackstone. 

A sense of the importance of some attention to this subject has 
been manifested by the people of this country, in Art. 1. s. 8. of 
the Constitution of the United States, which provides that ‘‘Con- 
gress shall have power to promote the progress of science, and 
the useful arts by securing for limited times, to authors and in- 
ventors, the exclusive right to their respective writings and dis- 
coveries.”” In pursuance of the authority here given, it has 
been directed by Congress (acts of May 31, 1790, and April 29, 
1802) that the authors of maps, charts and books, being citizens 
of the United States, or residents therein, are entitled to the ex- 
clusive right of printing, publishing and vending them for fowr- 

9 
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teen years; and if the author be living and a citizen of the United 
S:ates, or resident therein, at the end of the term, then he is en- 
titled to an additional term of fourteen years, on complying with 
the terms prescribed by the acts of Congress. ‘These acts were 
taken from the aforesaid statute of Anne, though they differ from 
it in several respects. The latter has a provision against the 
scarcity of editions and exorbitancy of price, which is not con- 
tained in the former. The statute of Anne makes no distinction 
between natives and foreigners, as the act of Congress does; and 
it renews the copy-right at the expiration of the fourteen years, 
if the author be then living, for another term of fourteen years, 
without any re-entry and re-publication as is required by the 
laws of the United States. But it is considered, that many of the 
decisions, under the statute of Anne, are essentially applicable to 
the rights of authors, under the acts of the United States. (2 
Kent’s Com. 310.) Musical compositions have been considered 
to be within the meaning of the statutes respecting copy-right in 
England, so far as it relates to publication. But no protection 
has yet been given, either in England or inthis country, to au- 
thors ofliterary works or musical compositions, as regards their 
representation on the stage. The first point was decided in Eng- 
land, in the case of Back v. Longman. (2 Cowp. 623.) And 
that dramatic works may be represented without the permission 
of the author, and without allowing him to realize a portion of 
the profits arising therefrom, was adjudged in Coleman v. Wat- 
kins. (5 T.R. 245, and Murray v. Elliston,5 B. & A. 657. 

A copy right has been given in England, by the statutes 8 Geo. 
2. c. 13, and 17 Geo. 3. c. 38, tothe inventor of prints and en- 
gravings, for the term of twenty-eight years. The right afforded 
by these statutes, however, do not extend to the painter or artist 
of the original picture or design; and even where the engraving 


has been made by himself, from his own picture, any other per- 


son is allowed tomake a new engraving from the original picture, 
if he does not copy the former print. (2 Starkie’s Rep. p. 458.) 
The English government seem to have afforded the sculptor more 
encouragement than the painter, as the act of 54 Geo. 3. c. 56, 
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vests in the maker the sole right and property of all new and or- 
iginal sculpture for fourteen years, to be renewed for another 
term of fourteen years, if the party be living at the end of the first 
term. 

It seems that no pretence was ever set up, either in England 
or in this country, that a common newspaper or price current was 


a fair subject of copy right until at the late term of the Circuit 
Court of the United States, for the Southern District of New- 
York. At the late term, there was a gui tam action determined 


by Mr. J. Thompson, under the statute in relation to copy right, 
for abridging an article published in a number of a semi-weekly 
paper, of which the plaintiffs were proprietors, called ‘“The Price 
Current.”’ The plaintiffs, it appeared, had never secured their 
copy right in any number of the above mentioned paper, except 
the one in question. The learned Judge offered the following 
reasons for ordering judgment to- be entered for the defend- 
ants." 

“I am inclined to think the Price Current cannot be considered a book, within 
the sense and meaning of the act of Congress. The literary property intended to 
be protected by the act, is not to be determined by the size, form, or shape in 
which it makes its appearance, but by the subject matter of the work. Nor is this 
question to be determined by reference to Lexicographers, to ascertain the origin 
and meaning of the word book. It will be more satisfactory to inquire into the 
general scope and object of the legislature, for the purpose of ascertaining the 
sense in which the word book was intended to be used in the statute. 

It seems to be well settled in England, that a literary production to be entitled 
to the protection of the statutes on copy rights, need not be a book in the com- 
mon acceptation of the word; a volume written or printed, made up of several 
sheets and bound uptogether. It may be printed on only one sheet, as the words 
of a song on the music accompanying it. Itis true, that the English statute of 
8th Anne, in the preamble, speaks of books and other writings. Put the body of 
the act speaks only of books, the same as in the acts of Congress; and a learned 
commentator upon American Law, seems to think the English decisions on this 
subject have been given upon the body of the statute of Anne, without laying any 
stress upon the words, “other writings in the preamble.” 

In determining the true construction to be givento the act of Congress, it is 
proper to look at the constitution of the United States, to aid us in ascertaining 


'The defendants were William L. Stone and Francis Hall, Editers of the New 
York Commercial Advertiser. 
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the nature ofthe property intended to be protected. ‘‘Congress shall have power 
to promote the progress of science and useful arts, by securing for limited times 
to authors and inventors, the exclusive right to their respective writings and dis- 
coveries.” [Art.1,s.8.] The act in question was passed in execution of the 
power here given, and the object therefore was the promotion of science. It would 
certainly be a pretty extraordinary view of the sciences to consider a daily or 
weekly publication of the state of the market, as falling within any class of the 
eciences. They are of a more fixed, permanent and durablecharacter. The term 
science cannot with any propriety be applied to a work of so fluctuating and fu- 
gitive a form as that of a newspaper or price current; the subject matter of which 
is daily changing, and is 6f mere temporary use. Although great praise may be 
due to the plaintiffs for their industry and enterprize in publishing this paper, yet 
the Jaw does not contemplate their being rewarded inthis way. It must seek 


patronage and protection from its utility to the public, and not asa work of sci- 
ence. 


The title of the act of Congress is “for the encouragement of learning,” and 
was not intended for the encouragement of mere industry, unconnected with 
learning and the sciences. ‘The preliminary steps required by the law to secure 
the copy right, cannot reasonably be applied to a work ofso ephemeral a eharac- 
ter as that ofa newspaper. The author is required to deposita printed copy of 
the title of his book, in the Clerk’s office of the District Court, and the Clerk is 
required to record the same; acopy of which record must be published for four 
weeks, in one or more newspapers, within two months from the date thereof. And 
a copy of the book to be delivered to the Secretary of State,within six months from 
the publication, to be preserved in his office. And all this would have to be done 
for every newspaper. ‘The right can not be secured for any given time, for a se- 
ries of papers published from day to day, or from week to week. And it is so 
improbable that any publisher of a newspaper would go through the form for every 
paper, that it cannot reasonably be presumed that Congress intended to taclede 
newspapers under theterm book. ‘That no such pretence has ever before been set 
up, either in England or in this country,affords a pretty strong argument that 
such publications never were considered as falling under the protection of the 
copy right laws. 

We are accordingly of opinion, that the paper in question, is not a book, the 
copy right to which can be secured under the act of Congress, 


Judgment must accordingly be entered for the defendants.” 


It appears by an article in the London Jurist, for March, 1827, 
entitled “French Law of Literary Property,” that the law of 


France on this subject is more consistent, and confers much great- 


er privileges upon authors and artists, than the law of England, or 
the law of the United States. It appears also, from the same ar- 
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ticle, that these privileges have not been found to support the 
opinion which has been sometimes advanced ;—viz. that it is for 
the advancement of literature and science that no exclusive prop- 
erty whatever should exist in works, after they had once been 
given to the world by publication. Among those who have been 
of this singular opinion, is Lord Camden, who in a discussion 
upon the subject, thus declaimed—“Glory,” said he, “is the re- 
ward of science, and those who deserve it, scorn all meaner views. 
It was not for gain that Bacon, Newton, Milton and Locke in- 
structed and delighted the world.” This view of the subject,will 
find very few supporters at the present day, when it is fully prov- 
ed by experience, that a liberal reward to intellectual labour, is 
both just and useful. As Chancellor Kent very truly says, “ the 
prospect of gain has not been found in the case of such men as 


Robertson, or Gibbon, or Sir Walter Scott, either to extinguish 


the ardour of genius, or abate the love of true glory.” (2 Kent’s 
Com. p. 315.) 

By the article above referred to, as contained in the Jurist, it 
appears, that in France, by a decree of the 19th of July, 1793, 
it was declared “that authors of works of every description, com- 
posers of music, painters and engravers,should enjoy during their 
lives, the exclusive right of selling, causing to be sold, or distrib- 
uting their works, within the territory of the Republic, and of as- 
signing their property in them, either wholly or in part; and that 
their heirs or assigns should enjoy the same right for the term of 
ten years after their death. And also, that, by a decree of the 


*This decree is remarkable, as illustrating the peculiar character of the French 
people. It is a curious fact, in the history of mankind, says Chancellor Kent, 
that the French National Convention, in July, 1793, should have busied them- 
selves with the project of a law of that kind, when the whole Republic was at 
that time in the most violent convulsions, and the combined armies were invad- 
ing France, and beseiging Valenciennes; when Paris was one scene of sedition, 
terror, proscription, imprisonment and judicial massacre, under the forms of the 
revolutionary tribunal; when the convention had just been mutilated by its own 
violent denunciation and imprisonment of the deputies of the Gironde party, and 


the whole nation was preparing to rise in a mass to expel the invaders. [2 Kent’s 
Com. 309.] 
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5th of February, 1810, the author’s copy right was further con- 
tinued to his widow, if she survived him, for life, and to their 
children for twenty years after the death ofthe survivor.” From 
the same source we learn, that the public voice in France, has 
been for some time, demanding a further extension of the term for 
which an author’s property in his works is secured to him and his 


family; for the writer of the article alluded to, says :— 


“The circumstance of the descendants of some of their greatest writers having 
become reduced to solict charity, while the works of their ancestors were being 
constantly republished and represented upon the stage, as public property, excited 
attention to the state of the law, relative to literary property. Considerable dis- 
cussion took place upon the subject; and finally, a commission was appointed by 
the King to frame a new law, to be submitted to the Legislature, for the further 
protection of literature and the fine arts. This commission was composed of the 
Viscounte de la Rochefoucault, chief of the department of the Fine Arts, Presi- 
dent, and twenty-two other members, consisting of Peers, Deputies, Members of 
the Council of State, and Members of the Institute. There were afterwards added 
to it four literary men,who were chosen by the dramatic authors, to represent their 
interests, and two booksellers, delegated by the other members of their trade, for 
the same purpose. The commission met for the first time, on the 12th of Decem- 
ber, 1825, and closed its sittings in the middle of the last year. The subject of 
literary property was very fully discussed by the members. They set out by ad- 
mitting the principle of the perpetual and exclusive right of authors, their heire 
and assigns, to their works; but when they came to look for the means of carrying 
this right into effect, they were obliged to renounce the idea. They then named 
eighty years as the period during which the property in a work should be vested 
in an author and his hei’s. This period, however, on further discussion, appear- 
ed too long; and it was accordingly reduced to the term of the author's life, and 


fifty years to commence from his death.” 


The Commission, it seems, afterwards made a report to that 
effect, and prepared the draft of a law conformable thereto for the 
consideration of the Legislature. Why should not this example 
be followed by the United States? There is no doubt, as the 
law of the United States at present stands, that a very inadequate 
protection is afforded to native authors of intellectual productions. 
And while popular opinion has inducedthe general government 
to afford a very extensive protection to the interest of the Ameri- 


can manufacturer, the natural rights of the American author are 


but partially provided for. And the family of the latter, though 
= 
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they may see his productions constantly re-published, for the ben- 
efit of his country, may themselves be encountering the chilling 
blasts of poverty. It has always been conceded, that one of the 
principal duties of the legislative department, is to encourage lit- 
erature and promote the arts and sciences. Why is it then, that 
a law for that purpose, so obviously imperfect, should any longer 
remain as it now is? 


ip 


MERCANTILE LAW---LAW OF MERCHANT SHIPS 
AND SHIPPING, 


A Treatise of the Law, relative to Merchant Ships and Sca- 
men: in four parts. Ast, of the owners of Merchant Ships. 
2d, of the persons employed in the navigation thereof. 3d, of 
the carriage of goods therein. Ath, of the wages of Merchant 
Seamen, by Charles Abbott, now Lord Tenderden C. Justice of 
England, fourth American Edition, from fifth London Edit- 
ion, edited with permission of the Author, by John Henry Ab- 
bott, of the Inner Temple, Barrister at Law—with annota- 
tions containing the principal American authorities, by Joseph 
Story, one of the Justices of the Supreme Court of the United 
States. Andan Appendix containing the American Acts re- 
specting the Registry and Navigation of Ships, Salvage, the 
regulation of Seamen, &c. &c. Boston: Hilliard, Gray, Lit- 
tle & Wilkins. 


THERE is no country which is better adapted to the growth 
and perfection of mercantile law, than the United States. The 
disposition of our population to commercial enterprize, has been 
notorious, and has not been surpassed even by their attachment 
to a free and republican government. The consequence is, that 
many nice and important questions have arisen, involving princi- 
ples of the law-merchant, which have called for and received the 
solemn determination of our Courts of Justice. The reports of 
the Supreme and Circuit Courts of the United States, the reports 


of New-York, Pennsylvania, Massachusetts, and many other 
States, teem with decisions that concern this interesting branch 
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oflegal science. If all these numerous decisions were faithfully 
collected, digested, and illustrated, what a valuable acquisition 
would such a work be, both to the lawyer and the merchant.— 
But, singular as it may appear, most of the leading subjects of 
mercantile law have not been treated upon by the American Bar. 
Mr. Livermore, it is true, some years ago, gave a treatise upon 
the law of agents and factors, and Mr. Phillips still more recent- 
ly, a treatise upon thelaw of insurance. There have also been 
several respectable American treatises upon Admiralty law.— 
But what American treatise has there been upon bills of ez- 
change—upon the law of shipping, or of partnership, or other 
subjects which could be mentioned, in which the commercial 
community are peculiarly and deeply interested? The deficiency, 
to be sure, has been, in a great measure, supplied by the re-pub- 
lication of English works, on the above mentioned subjects, with 
the addition of notes, referring the reader to American authori- 


ties—such as Lord C. J. Tenderden’s treatise on shipping, edit- 
ed by Mr. J. Story—Mr. J. Bailey’s work on bills of exchange, 


edited jointly by Mr. Phillips and Mr. Sewall—and Mr. Gow’s 
work on partnership, edited by Mr. Ingraham. Other Ameri- 
can editions of English works, relating to the law-merchant,which 
have done much credit to their editors, might be mentioned.— 
Still it is to be regretted that the mercantile law of this country, 
has not received more attention; and that it has so long remained 
scattered (except as to a few subjects, and where it has been ap- 
pended to the productions of English lawyers) through a vast 
multitude ofreports. The existence of this source of regret is 
certainly not to be attributed to a reluctance in the profession, to 
devote themselves to the necessary labour, any more, than it is 
owing to their want of capacity and learning in executing it. As 
an evidence that there is both sufficient industry and ability, we 
have only to refer to the original American works, relating to 
other branches of the law, which have done honour both to the 
talents and research of their authors. In the single State of 
Massachusetts, for example, there have been no Jess than three 


treatises written and published, respecting landed property—viz. 
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Sullivan on ‘Land Titles,’ ‘Stearns on Real Actions,’ and the late 
Treatise of Judge Jackson, upon the same subject. These works 
are all distinguished for acumen and unwearied investigation. 
It must certainly be conceded that there has been a singular 
‘remissness on the part of American lawyers, is assisting to con- 
dense, methodise, and explain a vranch of the law of so much 
importance, as that which relates to mercantile transactions, and 
upon which questions have so frequently arisen, that the decision 
of them forms the subject matter, of far the greatest number of 
our reported cases. The same complaint, it seems, is made in 


England, as to the profession there (though there is less reason 
for it in that country than in this) as will be*seen from the follow- 


ing extract from an article in the ‘‘London Law Magazine,” en- 
titled “Mercantile Law.” 


‘Though multifarious in its details and extensive in its applieation,the mercan- 
tile code of this country is by no means intricate or confused. On the contrary, 
it is remarkably simple and harmonious Indeed it is a system of sudden and 
comparatively modern growth, having been begun, matured, and perfected with- 
in the limits of the last half century. It has, therefore, passed through few 
hands, and is the work of a succession of judges, as vigorous in understanding, 
and of as enlightened and comprehensive views, as any that have adorned the 
bench,—of Mansfield, Kenyon, Ellenborough, and Tenterden. But though from 
this circumstance it has derived a more than ordinary unity and consistence, it 
has nevertheless the disadvantage, in consequence, of remaining still in a great 
measure an undigested heap of particulars. It is not many ages since England 
became decidedly a trading country. In the old text books of the law, therefore, 
little is to be found on the subject of mercantile dealings. It is evidently con- 
sidered a matter of minor importance; and whilst unwearied labor is bestowed in 
digesting, illustrating and commenting upon every part of the law which concerns 
the realty, whatever relates to the mere personalty, that unsubstantial, ever- 
changing property, which was almost beneath the regard of the lordly proprietor 
of lands and manors, is either altogether passed over or dismissed with an occa- 
sional notice. Unfortunately, in modern times, the labor manifested in the com- 
pilations of Comyn, Viner and Bacon has not been fashionable, and hence it has 
happened that there is not a single treatise in which this part of our law has been 
reduced into one general code. Particular sections have, it is true, been handled 
with great ability, and some by persons now deservedly at the summit of the pro- 
fession. The work of the learned Chief Justice on shipping, that of Mr. J. Park 
on insurance, that of Mr. J. Bailey on bills of exchange, are all excellent in their 


10 
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kind. Again, there is a short treatise on the law of principal and agent, by Mr. 
Paley, and a few others which will readily occur to the memory of the reader, 
well deserving the attention of the student. Still, in all these treatises there is 
this disadvantage, that each being the work of a separate individual, and consid- 
ered only in reference to its own peculiar class of cases, there wants that unity of 
design, that co-reiation between the different parts making up the whole, without 
which we conceive there can be no perfect understanding, either of this or any 
other system. To judge ofa system, as of a building, to ascertain its bearings 
and proportions, it must be viewed altogether with one sweep of the eye. The 
parts of which it consists, being all referrible to common principles, and directed 
to a common end, necessarily illustrate each other.” 


The maritime law of England is certainly as “‘matured and 
perfect” as any other branch of the law-merchant, though it has 
never been reduced to any formal code, like the codes of the 
Consolato Del Mare—the laws of Oleron and other celebrated 
European codes, which were established during the middle ages, 
and the admirable commercial ordinances of France, established 
at a later period. But the decisions of the English Courts bear 
the fullest evidence of the highest respect for, and a complete 
knowledge of, the principles of those codes and ordinances, and 
are remarkable for great depth, and more than ordinary judicial 


precision. ‘The admiralty decisions of Lord Stowell (formerly 
Sir William Scott) which commenced in 1798, have been read, 


says a learned American writer, “‘and admired in every region 


of the republic of letters, as models of the most cultivated and 
enlightened human reason.”' The treatises of Molloy, Beawes, 
Postlewaite, Chitty, and otheis, have also materially assisted in 
affording a knowledge of the interesting topics connected with 


maritime law. But there is no treatise upon those topics which 


is equal in point of interest and authority, to that of Lord Ten- 
terden, mentioned at the beginning of this article. The work 


just mentioned, has been known to the American lawyer, for 


about twenty years. It was first published in England, in the 


year 1802, and first re-published in the United States in the 
year 1810, when it received a valuable addition of notes to 


American authorities, by Joseph Story, Esq. Since the latter 


'Vid. 2 Kent’s Com‘ 526. 
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period, the author has been created Chief Justice of the Court 
of King’s Bench, and promoted to the peerage by the title of 
Lord 'Tenderden; and the editor appointed one of the Justices of 
the Supreme Court of the United States. 

The distinguished author of the above work, compiled it not 
only from the text writers of his own country and the decisions 
of his own Courts, but also from the civil law, and from such of 
the maritime laws of foreign nations, and the works of foreign 
writers, as he was able to obtain. The ordinances which he 
most frequently quotes, are those of Oleron and Wisbury, the 
two ordinances of the Hanse ‘Towns, and the ordinance de la 
Marine 1681. Whenever the ordinance of the Hanse Towns is 
mentioned generally, the reader is to understand that it is the 
first Hanseatic Ordinance, and not the one published in 1677, 
with a latin translation and commentary by Kuricke. The au- 
thor has lamented his inability to consult the earliest code of 
modern Europe (not being acquainted with the Spanish or Ital- 
ian language)—the Consolato Del Mare; and whenever he has 
referred to this code, the reference was taken from the work of 
some other author, and made for the purpose of giving an oppor- 
tunity to such as were disposed and able to consult the original. 
‘This is a code which boasts the honcur of having established the 
rule of decision in commercial transactions for almost all Europe; 
and its origin has been disputed with uncommon tenacity. The 
better opinion, however, seems to de, that it was not written, as 
some have contended, in the age of St. Louis, but that it was 
read at least nearly two hundred years prior to that time, in 
1705, at Rome, and there sworn to by the people.’ It has been 
translated into several European languages, though there has yet 


been no entire English translation. But a translation into Eng- 


lish of two chapters of it, on prize, and of some chapters on the 
ancient commercial courts, and on re-captures, are inserted in the 
2d, 3d, and 4th volumes of /Zail’s American Law Journal. The 
ordinance of Louis IV. is quoted by the author from Valin’s 


edition, of 1766, and containing his valuable commentary. “If 


12 Hall's Law Journ. p. 385, 
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the reader (the author says) should be offended at the frequent 
references to this ordinance, I must request him to recollect that 
those references are made to a maritime code of a great commer- 
cial nation, which has attributed much of its national prosperity 
to that code.” (Preface to the first Ed. p. 12.) The prejudi- 
ces of his countrymen against a powerful commercial rival, to 
which the author here alludes, one would suppose, could hardly 
extend to a system of nautical and commercial jurisprudence, so 
perfect as the one referred to, and so highly esteemed that. but 
slight alteration was made in it by the Code de Commerce, in 
1807. The latter indeed, isthe same re-digested with some 
very few modifications and additions; and yet it was offered to 
the Freneh Legislative body in 1807, as having been conceived, 
meditated, discussed and established by the inspiration of the 
greatest man in history; the hero—pacificator of Europe, “while 
he was bearing his triumphant cagles to the banks of the aston- 
ished Vistula.’ 

The above codes and ordinances, as also the writers on the 
civil law, have been quoted by the author, not so much as bind- 
ing authority, as to illustrate admitted and received principles; 
and to furnish information which might be useful in the inter- 
course with foreign states. The cases which have been adjudg- 


ed in England, since the last edition of this work, it seems. ex- 
So , > , xX 


ceeded two hundred. For the addition of these cases, the pro- 


fession are indebted to Mr. John Henry Abbott, of the Inner 
Temple, who is a near relative of the original author. And for 
a continuation of the American authorities, the profession are 
under no little obligation to that able and indefatigable Judge, 
Mr. Justice Story. 

The following is the advertisement of the latter editor, to the 
present (fourth) American edition of this important work. 


“The new American edition of the excellent Treatise of Lord Chief Justice 
Abbott, now Lord Tenterden, being proposed, 1 was requested to revise the Notes 
'Vid. 2 Kent's Com. note p. 524. Incontradiction to much of this adulation 
and incense, the code will be found, on sober examination, to be essentially a re- 


publication, in a new form, of the marine ordinance of Louis IV. Ib 
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prepared by me for the second American edition, published in 1810. I was induc- 
ed to undertake the task principally from a desire to render those notes more com- 
plete and more acceptable to the profession. The labour has indeed exceeded my 
expectations, owing to the great accumulation of materials in the intermediate 
period in the commercial states of the union. The consequence has been, that 
almost every note has been recomposed, and very many important additions have 
been extracted from our maritime jurisprudence. 

The sole object of these notes is to present the general results of the American 
Authorities as collected in authentic books of reports. It is not my intention to 
express any opinion respecting the doctrines asserted by those Authorities, but 
merely to bring them to the notice of the reader. He will judge for himself what 
value is to be attached to them. In a few instances, however, where the decided 
cases seemed to call for the expression of a doubt from some apparent difference 
among them, I have ventured to throw out some suggestions forthe consideration 
of the profession. I have, after some hesitation, referred to my own decisions in 
the first circuit, as reported in Mr. Gallison’s and Mr. Mason’s reports. ‘These 
decisions constitute, until reversed, the received law in the Circuit Courts of that 
circuit; and the total omission of them might in that view have been deemed an 
inexcusable defect. They must stand or fall by their own intrinsic merit; and no 
authority can be claimed for them beyond what the reasons, on which they are 
founded, may appear to justify. 

With these explanations the present edition is respectfully submitted to the in- 
dulgence ofa liberal profession, which my past experience entitles me to believe 
will not be disposed to visit any involuntary errors with undue censure.” 


It has already been hinted that the present edition of the work 
under consideration, contains more than two hundred English 
cases, in addition to what were contained in the first edition.— 
By the above advertisement of the American Editor, it appears 
that not only his old notes have been re-composed, but the 
American authorities which have been added, are also exceed- 
ingly numerous. The American Editor, with characteristic dif- 
fidence, says that he has referred, after some hesitation, to his 
own decisions in the first circuit. As tothe merit of these au- 
thorities, all who are conversant with the decisions of the Editor 
can entertain but one opinion. His admiralty decisions are dis- 
tinguished for uncommon learning and judgment, and they are 
thought to constitute the highest authority for the determination 


of all questions arising under the maritime code of our country. 
The learned commentator upon American Law has referred to 
these decisions, in the following language. ‘“‘I should omit do- 
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ing justice to my own feelings as well as the cause of truth, if ! 


were not to select the decisions in Gallison’s and Mason’s Re- 
ports, as specimens of pre-eminent merit. ‘They may fairly be 
placed upon a level with the best productions of the English Ad- 
miralty, for deep and acurate learning, as well as for the highest 
ability and wisdom in decision.” (2 Kent’s Com. 527.) 


ee 


MR. BARBOUR’S BILL. 


Me. P. P. Barsour, of the Judiciary Committee, appointed 
by congress, has lately offered in the House of Representatives a 
report accompanied by a Bill, the object of which is, to require a 
greater number than a majority of the Supreme Court of the 
United States to concur in deciding the law of a State to be un- 
constitutional. ‘The considerations which induced the commit- 
tee to recommend this important alteration are detailed in the re- 
port. The subject it seems caused considerable debate in the 
House when the Report was made, and the printing of so large 
a number of copies of the report as three thousand was opposed 
by several, chiefly on the ground that it contained the arguments 
only in favour of the Bill, while the minority of the judiciary 
committee had no opportunity of meeting these arguments. 
Mr. B. expressed his apprehension that the bill would not be 
definitely acted upon during the present session. The following 
is the Bill referred to. 

Be it enacted, &c. That in any case, which now is, or here- 
after may be, brought before the Supreme Court of the United 
States, by writ of error or otherwise, to the final judgment or 
decree, in any suit in the highest court of law, or equity, in any 
State, in which shall be drawn in question the validity of any 
part of an act, passed by the Legislature of a State, unless five 
justices at least, of the said Supreme Court, shall concur in de- 
ciding such part of said Constitution, or Legislative act, to be 
invalid, the same shall not be deemed or holden to be inv alid, but 
shall be deemed and holden to be in full force and effect, the 
concurrence of any lesser number of the said justices, in an 
opinion to the contrary, notwithstanding. 
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The bill was twice read, and the further consideration thereof 
was postponed. The following is the report which accompanied 
this Bill, three thousand copies whereof were ordered to be 
printed. 


“The Committee on the Judiciary, to whom was referred the 
resolution of the House, instructing them to inquire into the ex- 
pediency of providing, by law, that a greater number than a 
majority of the Supreme Court should concur, in pronouncing 
any part of a State Constitution, or act of a State Legislature, 
to be invalid, and that, without such concurrence, no part of 
a Constitution of a State, or act of a State Legislature, shall be 
holden invalid, beg leave to submit the following report : 

The committee, considering the subject-matter of the resolu- 
tion to be one of great importance, have bestowed upon it that 
grave consideration which it so emphatically deserved. At an 
early period of our judicial history, the principle was decided 
in the Supreme Federal Court, that it was within their compe- 
tency to decide any law to be void, which was in contravention 
of the constitution. This decision was placed by them upon 
the ground that the constitution, and laws of the U. States made 
in pursuance thereof, and treaties made under the authority of 
the United States, were declared to be the supreme law of the 
land ; they therefore held , that, when any State Constitution or 
law came, in their opinion, into conflict with what was declared 
to be the supreme law, that which was not supreme must yield to 
that which was; and’that consequently any State Constitution or 
law, thus coming into conflict, must he held null and void. It 
will be seen that this is a principle derived by our judiciary from 
the nature of our written constitution, imposing many limita- 
tions and restrictions, as well upon the Federal as State Govern- 
ments, and at the same time, upon its face, declaring its own 
supremacy. ‘The committee do not propose at all to explore the 
foundations of this great principle; but, taking it as one which 
has long been decided and acted upon, they cannot forbear to 
remark, that the power which it implies is one of great magni- 
tude and most extensive operation ; embracing within its com- 
prehensive grasp the authority to nulify the legislative acts of 
the Union, and of the States, individually, and even the most 
solemn of all acts, the expression of the will of the sovereign 
People of the States, in the form of their written Constitutions. 
‘That a power so tremendous should be fenced around with pro- 
per guards, is a proposition which the committee suppose, 
scarcely requires the aid of argument to challenge the assent of 
all. They are aware that it is a question about which there is 
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much more difference of opinion to what extent this caution 
shall be carried. As the Supreme Court of the United States is 
at present organized, it consists of seven members, of whom 
four constitute a quorum, and three being a majority of that 
quorum, it results, that the concurrence of three of the Judges 
is competent to the nullification of a State lawor even consti- 
tution; it may then happen, in the actual posture of our judic- 
iary, that a minority of the Court might nullify the most solemn 
acts of the States, whilst the majority of the Court might pos- 
sibly entertain a different opinion. 

The committee presume that there are but few who would not 
at once acquiesce in the justice and propriety of the proposition, 
that in making so solemn and important a decision, there should 
be a concurrence of at least a majority of the whole Court.— 
They, however, think that it would be advisable to require the 
concurrence of five members of the Court. This is, indeed, a 
question of more or less doubt, and upon which it is,admitted 
that it cannot be predicted with absolute certainty, that any par- 
ticular number is the proper one; but they will offer to the House 
some other prominent considerations which have induced them 
to decide in favor of the number five. 

It will be recollected, that, in controversies originating in the 
State Courts, a question concerning the validity of a State law, 
or Constitution, cannot be brought before the Supreme Court of 
the United States until it shall have been adjudicated by the 
highest State tribunal, nor unless the decision of that tribunal 
shall have been in favour of its validity. Before, then, the Su- 
preme Court can pass upon such a question, In any case, the 
validity of the law or constitution, as the case may be, must have 
received the most authoritative stamp of approbation in the State 
in which it arose. If it relate to the validity of a law, it must 
have been approved of by both the branches of the legislature; 
if it relate to that of a constitution, it must have been approved 
of by the People of the State, in the exercise of their sovereign 
power, in their primary assembly, as a convention; and it must, 
in controversies originating in State Courts, also have been de- 
cided in favor of, by the Court of denier resort in the State. In 
this posture of the subject, ifa bare majority of the Supreme 
Court of tie United States should decide against the validity, 
the State, whose constitution, or law, was thus nullified, can 
scarcely acquiesce without a murmur, especially when it is con- 
sidered, that, besides the concurring approbation of its Conven- 
tion or Legislature, and its Judiciary, it might be sustained by 
that also of the three remaining members of the Court; and 
when it is remembered, too, that the question must always be, 
whether the State has, or has not, transcended the limits of its 
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reserved rights, growing out of its compact with another party, 
to wit: the Federal Government—and that the Supreme Court 
of the United States are the tribunal of that other party. The 
concurrence, then, of a greater number than a bare majority of 
that tribunal, will tend to produce a greater spirit of acquies- 
cence, to quiet heart burnings, and thus add a strong cement to 
that Union which we all desire to be indissoluble and perpetual. 

Nor is the selection of the number five at all an arbitrary one, 
as might possibly at the first view be supposed. ‘I'he Constitution 
of the United States, in several instances, where the subject is 
important, requires the concurrence of two thirds of the body 
called upon to act in relation to it. Thus, an amendment to it- 
self cannot even be originated without the concurrent vote of two 
thirds of both Houses of Congress, or the application of two thirds 
of the several States. Thus, too, a treaty cannot be ratified 
without the concurring vote of two thirds of the Senators pres- 
ent. But there is another provision of that instrument which 
bears a much closer analogy to the present question, because it 
has reference to a judicial tribunal; it is that which declares, 
that, in case of impeachment, no person shall be convicted with- 
out the concurrence of two thirds of the members of the Senate 
present. It will at once be seen by the House, that the number 
five is as near as may be to that proportion of the whole Court. 

Nor can the committee perceive any well-founded objection 
to the requisition of more than a bare majority; because they hold 
it to be a sound principie, that the successive approbation of the 
Convention or Legislature of a State, and then of its highest 
judicial tribunal ought, at least, to prevent the nullification of a 
constitution or law in every case of doubtfnl character, and in- 
deed in every case in which its incompatibility with the supreme 
law was not clear beyond any rational doubt; and in cases of this 
latter class, it can scarcely be doubted, but that five of the 
judges would perceive that incompatibility, and, perceiving it, 
declare it by their decision. Upon the whole view of the sub- 
ject, the Committee are of opinion that it is but a reasonable 
safeguard to the reversed rights of the States, to provide that they 
shall not be declared to have passed beyond them, without the 
concurrence of five Judges of that Government, whose own tri- 
bunal is deciding upon its own powers; and, in conformity with 
these views, they herewith report a bill.” 


10 
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JUDICIARY INTELLIGENCE. 


The Supreme Court of the United States, is still in session at Washington-— 
The following is a journal of its proceedings as they have been given in the 
Washington papers. The last number ofthe Law Intelligencer contains the pro- 
ceedings tothe 3lst of January. 


Saturday, January 31.—No. 32. J. Harper, plaintiff in error v. Anthony 
Butler, it was ordered, that this cause be, and the same is, reinstated on the 
docket. 

No. 39.—Le Roy, Bayard & Co. plaintiffs in error v. George Johnson. The 
argument was continued by Mr. Key, for the plaintiffs in error; by Mr. Jones, for 
the defendant in error, and concluded by Mr. Swan, for the plaintiffs in error. 

No. 37.-- William Patterson, Lessee, plaintiff in error v. Willis Jenks. The 
argument was commeuced by Mr. Wilde. Adjourned till 11, A.M. Monday. 


Monday, February 2.--Pursuant to adjournment, the Court met at the Capitol. 
No. 44.— Daniel Jackson and others, plaintiffs in error v. John T'wentyman.— 
This case was argued by Mr. J. W. Taylor, for the plaintiffs in error. 


Tuesday, February 3.—Mr. J. Story delivered the opinion of the Court in No. 
26. W. G. Gardner v. John A. Collins, et al. He also delivered the opinion 
in No. 18. Abraham Venable, et al. v. Bank of the U.S. Mr. J. Washington 
delivered the opinion in No. 30. Bank of the U.S. v. Thomas Corcoran. 

Nos. 44 and 40.—The Bank of Kentucky v. John Wister, et al. and John Ash- 
ley, et al. These causes were argued by Mr. Nicholas, for the plaintiff, and Mr. 
Caswell, for the defendants. 

No. 48.—Julia Thompson v. Alice Tomlie. The argument was commenced 
by Wilde, for the plaintiff, and continued by Mr. Key, for the defendants. 

Wednesday, February 4.—No. 71.—John Reynolds, tenant, (U. States) plain- 
tiff v. Duncan M Arthur, on writ of error from the 8S. Court of the State of 
Ohio. Judgment of said S. Court was affirmed with costs. 

No. 43.—Julia Thompson v. Alice Tomlie. The argument of this cause was 
continued by Mr. Key, and concluded by Mr. Jones. 

No. 21.—James Connelly, etal. v. Richard Taylor, et al. The argument of 
this cause was commenced by Mr. Peters. 


Thursday, February 5.—No. 21.—James Connelly et al. v. Richard Taylor, 


etal. ‘Tue argument was continued by Messrs. Peters & Wickliffe for appel- 
lants. 


Friday, February 6.—Pursuant to adjournment,the Court met this morning 
at the Capitol. Present, as on yesterday. Proclamation being made, the Court 
was opened. 

No. 44.—-Daniel and Joseph Jackson, plaintiffs in error, v. John Twentyman; 
on a writ of error to the Circuit Court of the United States, for the District of 
Kentucky. Judgment of said Circuit Court reversed, and cause remanded for fur- 
ther proceedings. 

No. 21.—James Connelly et al. appellants,v. Richard Taylor et al. The ar- 


gument of this cause was continued by Mr. Nicholas for the appellants. Adjourn- 
ed till to-morrow, 11, A. M 


Saturday, February 7.—Pursuant to adjournment, the Court met this morning 


at the Capitol. Present, as yesterday. Proclamation being made, the Court was 
opened. 


Mr. Justice Story delivered the opinion of the Court in No. 31, John P. Van 
Ness, plaintiff in error, v. Peres Packard:—On writ of error to the Circuit Curt 
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of the United States for the District of Columbia, holden in, and for the county 
of Washington. Judgment of said Circuit Court affirmed with costs. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 35, Rob- 
ert Boyce, plaintiff in error v. Paul Anderson et al. On writ of error to the 
Circuit Court of the United States for the District of Kentucky. Judgment of 
said Circuit Court affirmed with costs. 

No. 37.—Lessee of William Patterson, vlaintiff in error, v. Wiliis Jenks et al. 
The argument of this cause was continued by Mr. Haynes for the defendants in 
error, and concluded by Mr. Berrien for the plaintiff in error. 

No. 53.—Bank of the U. States, appellants, v. Daniel Weisiger, et al. The 
argument of the cause was commenced by Mr. Sergeant for the appellants. Ad- 
journed till Monday, 11, A.M. 


Monday, February 9.—Pursuant to adjournment, the Court met this morning 
at the Capitol. Present, as on Saturday. Proclamation being made, the Court 
Was opened. 

No. 105.— The People of Vermont, plaintiff in error, v. The Society for the 
propagation of the gospel in foreign parts. Writ of error to the Circuit Court of 
the United States for the District of Vermont, on motion of Mr. Hrt‘.ard, of 
Counsel for the defendant in error,dismissed for want of jurisdiction, with liber- 
ty to the plaintiff in error toshew cause to the contrary during the present term 
of the Court. 

No. 53.—Bank of the U. States, appellants, v. Daniel Weisiger, et al. The 
argument of this cause was continued by Mr. Wickliffe for the appellees,and con- 
cluded by Mr. Sergeant for the appellant. 

No. 51.—David Hunt, et al. appellants, v. Robert Wickliffe. The argument 
of this cause was commenced by Mr. Buckner for the appellants. Adjourned till 
to-morrow, 11, A. M. 


Tuesday, February 10.—Pursuant to adjournment, the Court met this morning 
at the Capitol. Present, as on yesterday. Proclamation being made, the Court 
was opened. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 36, Tho. 
F. Townsley, plaintiff in error, v. Joseph K. Tumrall. On writ of error to the 
Circuit Court of the United States for the District of Kentucky. Judgment of 
said Circuit Court affirmed, with costs and damages, at the rate of six per cent. 
per annum. 

No. 51.—David Hunt, et al. appellant, v. Robert Wickliffe. The argument 
of this cause was continued by Mr. Wickliffe for the appellee, and concluded by 
Mr. Buckner for the appellant. 

No. 54.—John F. Satterlee, plaintiff in error, v. Elizabeth Matthewson. The 
argument of this cause was commenced by Mr. Price for the plaintiff in error.— 
Adjourned till to-morrow, 11, A, M. 


Wednesday, February 11.--Pursuant to adjournment, the Court met this morn- 
ing at the Capitol. Present, ason yesterday. Proclamation being made, the 
Court was opened. 

No. 54.--John F. Satterlee, plaintiff, in error, v. Elizabeth Matthewson. The 
argument of this cause was continued by Messrs. Sutherland and Peters for the 
defendant in error, and Mr. Sergeant for the plaintiff in error. Adjourned till 
to-morrow, 11, A. M, 


Thursday, February 12.—No. 54. John F. Satterlee, plaintiff, in error, v. 
E. Matthewson. ‘The argument of this cause was concluded by Mr. Sergeant for 
the plaintiff in error. 

No. 59.—John Dandridge, appellant, v. Martha Washington’s Executors. 
This cause was argued by Mr. Lear, for the appellant, and by Mr. Taylor, for the 
appellees; and, in conclusion, by Mr. Swann, for the appellant. 

No. 60.—John T. Ritchie, appellant; v. Phillip Munro and Joseph Forrest. 
The argument of this cause was commenced by Mr. C. C. Lee for the appellant. 

Mr. Justice Thompson delivered the opinion of the Court in No. 48. Julia 
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Thompson, plaintiff in error, v. Alice Tolmie; et al. On writ of error to the 
Circuit Court of the United States for the county of Washington, in the District 
of Columbia. Judgment of said Circuit Court reversed, and the case remanded, 
with directions to said Court, to enter judgment for the defendant. 

Mr. Justice Washington delivered the opinion of the Court in No. 39. Wa. 
Bayard, Jr. and Robert Bayard, plaintiffs, in error, v. George Johnson. On 
writ oferror to the Circuit Court of the United States for the county of Alexan- 
dria, in the District of Columbia. Judgment of said Court affirmed, with costs. 

No. 55.—Bank of the United States, plaintiff in error, v. T’homas D. Carneal. 
On writ of error to the Circuit Court of the United States for the District of 
Kentucky. On motion of Mr. Sergeant stating that the matters in controversy 
had been agreed and settled between the parties, ordered to be dismissed. Ad- 
journed till to-morrow, 11, A. M. 


Friday, February 13.—Pursuant to adjournment, the Court met this morning 
at the Capitol. Present, as on yesterday. Proclamation being made,the Court 
was opened, 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 37. Wm. 
Patterson, plaintiff, in error, v. Willis Jenks and others. On writ of error te the 
Circuit Court of the United States for the District of Georgia. Judgment of said 
Court reversed, and cause remanded. 

No. 60.—John 7’. Ritchie appellant, v. P. Munro, et al. The argument ef 
this cause was Continued by Mr. Bradley for the appellees, and by Mr. Chambers 
for the appellant. 

No. 58.—David Wilkinson, plaintiff in error, v. Thomas Leland and others. 
The argument of this cause was commenced by Mr. Whipple for the plaintiff in 
error. Adjourned till to-morrow, 11, A. M. 


Saturday, February 14.—Mr. Justice Johnson delivered the opinion of the 
Court in No. 40, bank of the Commonwealth of Kentucky, plaintiff in error, v. 
John Weisiter, et al. On writ of error to the Circuit Court of the United States 
for the District of Kentucky. Judgment of said Circuit Court in this cause affirm- 
ed, with costs. 

Mr. Justice Jchnson delivered the opinion of the Court in No.41. The bank 
of the Commonwealth of Kentucky, plaintiff in error, v. John Ashley and Jno. 
Ella, Jr. On writ of error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. Judgment of the said Circuit Court affirmed, without costs 
in error, upon the defendants in error entering aremittiturin this Court of the 
debt omitted, and damages pro tanto. 

No. 58.— David Wilkinson, plaintiff in error, v. Thomas Leland, et al. The 
argument of this cause was resumed by Mr. Whipple for the plaintiff in error, 
and continued by Mr. Webster for the defendants in error. Adjourned till Mon- 
day, 11, A. M. 


Monday, February 16.—Mr. Chief Justice Marshall delivered the opinion of 
the Court in No. 59. John Dandridge, appellant, v. Martha Washington’s Ez- 
ecutors. On appeal from the Circuit Court of the United States for the County of 
Alexandria, District of Columbia. Decree of said Circuit Court reversed, and 
cause remanded to said Court. 

No. 60.—John 7’. Ritchie, appellant, v. Phillip Munro and Joseph Forrest. 
On appeal from the Circuit Court of the United States for the County of Wash- 
ington, District of Columbia. Appeal dismissed for want of jurisdiction. 

No. 58.—David Wilkinson, plaintiff in error, v. Thomas Leland and others. 
The argument of this cause was continued by Mr. Webster for the defendants in 
error, aad by Mr. Wirt for the plaintiffin error. Adjourned till to-morrow, 11, 
A.M. 


Attorney General, Mr. Wirt. It will be gratifying to the numerous friends of 
this distinguished gentleman to know, that he is perfectly restored to health, and 
is about to resume the tasks of hseffice. His late illness was induced by over 
exertion in the arduous duties of his profession. 
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STATE COURTS. 


New-York Judiciary.—The following is from the Troy Sen- 
tinel, of February 3, 1829.—Court of Errors ——On Monday last 
the Court adopted the resolutions, offered by Chancellor Wal- 
worth, on the 13th inst. declaring that the Lieut. Governor, as 
President of the Senate, is a member of the Court and has the 
right, equally with any other member, not only to give his opin- 
ion on questions presented to the Court, but also to vote in every 
decision. The resolutions it will be recollected, were introduced 
in consequence of the declaration of Lieut. Governor Throop that 
he claimed the right; and it was laid ever for consideration. On 
Monday, on the opening of the Court, the Chancellor read an 
elaborate opinion in favor of the resolution. Mr. Just:ce Suther- 
land concurred with the Chancellor, and Mr. Senator Viele gave 
the reasons on which he should vote against it. The vote stood, 
ayes 23, noes 5. 

We think Lieut. Gov. Throop meets his duty properly in mak- 
ing the claim he does, for we do not see how the right asserted 
by him as the President of the Senate, could be more clearly 
granted than it is by the Constitution. The language of that in- 
strument, in relation to this court, is that it “‘ shall consist of the 
President of the Senate, the Senators, the Chancellor, and the 
Justices of the Supreme Court, or a major partofthem.” Here is 
no distinction; and ifone member has a right to vote, another 
has. 


Connecticut Judiciary.—T he Superior Court closed its session 
at New Haven, on Saturday, 3lst January last. During the 
term, according to the New Haven Journal, ofthe 3d ult. no less 
than eight persons were found guilty of serious criminal offences. 

The Superior Court commenced its session for Litchfield coun- 
ty, at Litchfield on Tuesday, 17th ult. the Hon. Judge Lanman 
presiding. 


Massachusetts Judiciary.—T he Supreme Court which has been 
sitting in Boston, since the first Tuesday of November last, ad- 
journed on Thursday, 19th ult. The March term will commence 
on the 3d_ inst. 


English Court ef King’s Bench.—Mr. J. Parke, the new 
Judge, has recently taken his seat on; the King’s Bench. He is 
no relative of Sir James Allen Parke, Judge in the Court of Com. 
Pleas. The new Judge isa native of Liverpool. His appoint- 
ment was occasioned by the resignation of Mr. J. Holroyd. 
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LATE AND INTERESTING DECISIONS. 


Foreign Law.—W here a party to a suit inVirginia, relies on the 
law of another State to support his claim, he may produce an au- 
thenticated copy of the section only on which he relies, without a 
copy of the whole law. Hunter vy. Fulcher, 5 Randolph’s Rep.126. 


Insurance.—The following is from the New Haven Journal, 
of January 27, 1829. ‘The Superior Court commenced its ses- 
sion in this city, on the 20th inst. Judge Peters presiding. Af- 
ter impanneling a Jury, the Court proceeded to try the case of 
Atwater & Daggett, v. the New Haven Insurance Company.— 
This was a case in which the plaintiffs claimed, first, to recover 
for losses sustained by the ship Wallace, on a voyage from New 
York to Teneriffe. It appears that upon the voyage out, some 
of the sails of the vessel were carried away in a squall; that she 
lost her jolly boat, binnacle, compasses, &c. Secondly, the 
plaintiffs claimed to recover for losses sustained by the running 
on shore of the vessel at Sandy Hook, on her return to New 
York. It appears that when the vessel had arrived outside of 
Sandy Hook, and was waiting for a pilot, the wind suddenly 
changed to the south west, and there was every appearance of 
an approaching storm. Under these circumstances, the captain 
judged it expedient to venture upon pilot ground without a pilot 
rather than endanger the safety of both crew and vessel, by try- 
ing to keep off at sea, since night was fast approaching, his ves- 
sel was a dull sailer, and there was every prospect of an imme- 
diate tempest. He accordingly ventured in, and in so doing, 
the vessel was driven upon the shore, and sustained considerable 
damage. 

The defendants claimed to be exempted from the payment of 
the first mentioned losses, since the loss at no one time amount- 
ed to 5 per cent. on the amount insured. From the second 
loss, they claimed exemption, because a vessel upon pilot ground 
without a pilot, is not considered sea-worthy. Reference was 
had to the general and established usage of New York, in this 
particular, and to several experienced sea captains of this port. 
The opinions of the various ship masters consulted, differed up- 
on the course to be pursued under similar circumstances, some 
affirming that they would have kept out to sea, and others that 
they would have hazarded making an entrance upon the pilot 
ground. The law is such, that, provided the master of a vessel 
does not display gross ignorance, or gross misjudgment, in cases 
of peril and danger, the insurers are still liable for all losses. 


The jury returned with a verdict of $1000 for plaintiffs.— 
Damages claimed, $1200. 
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Marriage Scttlement.—T he following is from the New York 

Statesman.—T his interesting subject, though frequently brought 
into examination in the English courts, is very rarely presented 
for discussion in ourown. It was, however, particularly investi- 
gated ina suit tried before Judge Irving on Saturday last. 
* The facts of the case were, that F. possessed of a moderate 
independence, inherited from her father, contracted and duly 
solemnized a matriage with A. B by whom the lady’s portion was 
bestowed in the purchase of a house and furniture. A consider- 
able time afterwards, and on the receipt, from her father’s estate 
of the final share of the wife, B. settled all the property purchas- 
ed with F’s. fortune upon her—and forthat purpose conveyed the 
same to M. (the mother of F.) in trust. B. subsequently became 
insolvent; and one of his creditors haying obtained judgment, 
levied upon a part of the furniture so conveyed and settled. M. 
brought the above action for the trespass committed by the levy 
—uand the defendant sought to defeat the settlement made by 
B.on the ground of fraud. 

It appeared by the testimony, that B. was free fiom debt at 
the time of the settlement; that the property had been purchas- 
ed with the money of F. and that itwas made with the usual 
view to her individual protection against her husband’s liabili- 
ties. The defendant showed that F, and B. and M. were in the 
habit of living in one family, and that they indiscriminately used 
the property included in the settlement. 

The jury were instructed as to the law, that settlements (though 
usually made before marriage, and in such instances unimpeach- 
able, if done in proper form) are yet valid when executed sub- 
sequently—provided they be done while the husband is out of 
debt, and not with any immediate view to escape just responsi- 
bilities. The purpose of such settlements is fair and equitable; 
it is to protect the wife against casualty; and as the giving of 
credit always presupposed information as to the debtor’s circum- 
stances, and is at all events done at the risk of the party—the 
latter has no right to complain of injustice as to the protecting 
operation of the law on the wife’s behalf. As to the use made 
by the husband of the furniture assigned over to M. it was to be 
deemed only incidental because unavoidable; for, if his wife is 
ever to realize the benefit intended her, he by consequence, par- 
takes—though not legally designed to receive any advantage.— 
The jury accordingly brought in a verdict for the plaintiff— 
that is, in favor of the wife’s trustees against the husband’s cred- 
itors. 


Insurance.—In the Supreme Court of the United States, Jan- 
uary 28, 1829, the Chief Justice delivered the opinion of the 
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Court in the case of the Columbian Insurance Company of Al- 
exandria vs. Lawrence. It was a case upon a policy of insur- 
ance against a loss by fire on a mill and appurtenances. There 
was a statement in the application for insurance, that it was re- 
quested upon a mill belonging to the assured; and the policy 
was on their (the assured’s) mill. The assured had a title to 
one part of the mill in fee simple, as to another part as mortga- 
gees, and as to another part, only by contract of sale, the condi- 
tions whereof were not yet performed. The Court held that as 
there was no disclosure of the special interest, the insurance 
was void, as the terms in the application, and in the policy must 
be deemed a representation or declaration of an absolute interest 
in the mill. 


Bill of Exchange—Notice.—In the Supreme Court of the U. 
States, January 29, 1829, Mr Justice Washington delivered the 
opinion of the Court in Williams vs. The Bank of the United 
States. It was an action by the Bank brought against Williams, 
as endorser upon a negotiable note. The only question, was 
whether there was due notice to the endorser. It appeared that 
the endorser lived in the town where the bank was situate, and 
when the note became due and was dishonored, a Notary went 
to the house of the endorser to give him notice, found it shut up, 
and upon inquiry of a neighbor, learned that the endorser and 
his family were out of town on a visit. The Notary then left a 
written notice at a neighbor’s house, requesting it to be deliver- 
ed to the endorser upon hisreturn. ‘The Court held that where 
the house of the endorser is shut up, and no person is there to 
receive notice, it is not necessary for the Notary to do any fur- 
ther act to give notice, or leave any written notice any where 
else for the endorser. The judgment of the court below, in fa- 
vor of the bank, was therefore affirmed. 


———————_—_—_—_—_—_——_—_—_—_—_—_—_—_—_—_—_—_—=_=_=—= ——————————————— 


7 The list of original American Law Books which have been hitherto published, which list it 
was contemplated to give in this number, has not yet heen fully completed. 

Errata.—In page 63, for “Magna Charter,” read Magna Charta. In pages 73 and 74, for “Lord 
Teaderden,” read Lord Tenterden. Lii’note to page 62, for ‘*defference,” read deference 





